
the Commission would have to articulate an "adequate explanation"

as to why it will now be "responsible for the private business

arrangements that an applicant has made to finance its successful

bid, ,,44 irrespective of its past rulings, and why bidders no

longer must "make certain of their qualifications and financial

capabilities before the auction. ,,45 On each of these points, the

Commission must "do more than enumerate any factual differences,

if any, between [this] and the other cases; it must explain the

relevance of those differences to the purposes of the Federal

Communications Act. ,,46 Anything less surely would suggest "the

kind of mindless inconsistency and equivocation that signals

arbi trariness . ,,47 On the other hand, the Commission may avoid

all of this by enforcing its well-founded rules.

Wireless Telecommunications Bureau Staff Clarifies "Grace Period"
Rule for IVDS "Auction" Licensees Paying by Installment Payments,
10 FCC Rcd 10724 (Wir. Tel. Bur. 1995) with Public Notice:
Reminder to Licenses [sic] with Installment Payment Plans:
Availability of Grace Periods, DA 97-580 (Wir. Tel. Bur. Mar. 25,
1997) .

44. IVDS Order, 9 FCC Rcd at 6385.

45. Second Report and Order, 9 FCC Rcd at 2382.

46. Adams Telcom. Inc. v. FCC, 38 F.3d 576, 581 (D.C. Cir.
1994) (quoting Melody Music, 345 F.2d at 733).

~. Florida Cellular Mobile Communications Corp. v. FCC, 28
F.3d 191, 197 (D.C. Cir. 1994) (quoting Telocator Network of
America v. FCC, 691 F.2d 525, 540 (D.C. Cir. 1982)).
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IV. THE COKKISSION WOULD NOT BE ABLE TO FASHION A PREDICTABLE
WAIVER POLICY IN THIS INSTANCE

To the extent that certain C block licensees have asked the

Commission to waive its competitive bidding installment payment

rules in this instance,48 the Commission's should deny such a

request on the grounds that it will not be able to fashion a

predictable waiver policy. It is well-established that the grant

of a waiver by the Commission will be upheld only when the

Commission articulates a standard by which to determine the

policy underlying its waiver,49 giving future parties the ability

to evaluate the applicability of the policy to their

circumstances. 50 This requirement was enforced in Northeast

Cellular, for example, after the Commission waived its

requirement that a cellular applicant demonstrate its financial

qualifications because the particular applicant was backed in

part by a Bell Operating Company. The Court ruled that the

Commission could not alter its financial qualification

requirements in that way because it provided no basis "to

evaluate the applicability or reasonableness of the Commission's

3.

48. See, e.g., Gutierrez Letter at 1 n.2; Barker Letter at

~. Northeast Cellular Telephone Company v. FCC, 897 F.2d
1164, 1166-67 (D.C. Cir. 1990); WAIT Radio v. FCC, 418 F.2d 1153,
1159 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972).

50. Northeast Cellular, 897 F.2d at 1167.
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waiver policy. ,,51 Such an ill-defined judgment produced nothing

more than "a 'we-know- it-when-we- see- it' standard. 1152

In this case, some parties complain that their efforts to

secure financing for their bids after the close of the auction

have been unsuccessful. Arguing variously that the operational

headstart of A and B block licensees devalued the C block

licenses, that the C block eligibility requirements made

financing their bids difficult, that system build-out is

expensive, and that forthcoming spectrum auctions will add new

competitors to the market, other C block licensees conclude that

their financial problems are not of their own doing. All of

these parties submit that deviation from the Commission's rules

under these circumstances will serve the pUblic interest.

To be certain, on this basis alone, the Commission would be

hard-pressed to articulate a standard for a waiver in this

instance that also could be applied in the future. If based on

these arguments, the waiver granted by the Commission would be

grounded in the Commission's determination that some bidders

should not be held to their payment terms when anticipated

private financing does not materialize. Having denied the same

relief for IVDS licensees, granting such a waiver for C block

licensees would suggest an "unpredictable (] and unworkable policy

that is susceptible to discriminatory application, 1153 yielding

5l.

52.

53.

Id. at 1167.

Id.

Id.
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the type of "we-know-it-when-we-see-it" standard struck down in

Northeast Cellular. That is hardly the basis for a predictable

waiver policy.

V. THE COMMISSION SHOULD CANCEL AND RBAUCTION ANY DEFAULTED
LICENSES

The Commission's installment paYment rules are quite clear:

"Following expiration of any grace period without successful

resumption of paYment or upon denial of a grace period request,

or upon default with no such request submitted, the license will

automatically cancel and the Commission will initiate debt

collection procedures pursuant to part 1, subpart o. 1154 And, as

Chairman Hundt reported during the C block auction, "We have long

had plans to re-auction defaulted licenses right away. 1155 The

Joint Commenters urge the Commission to adhere to this policy in

the case of broadband PCS C block licenses.

Some parties have argued that the Commission will lose more

money if it reauctions the defaulted C block licenses than if it

relaxes the paYment rules for licensees who cannot satisfy their

installment paYment obligations. Now, they have argued, the net

bids for the SUbject C block licenses will be lower than the net

bids that won the day in the initial auction. Under the

Commission'S rules, however, this may not be the case.

54. 47 C.F.R. § 1.2110(e) (4) (iii).

55. Reed E. Hundt, To Loop or Not To Loop: Is That the
Question?, Speech to the Cellular Telecommunications Industry
Association 3 (Mar. 26, 1996) (emphasis added) .
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56.

58.

57.

Chairman Hundt announced during the C block auction that "if

the reauctioned licenses fetch less than the original amounts,

we'll go after the original winner for the difference, plus a

penalty. ,,56 Indeed, Section 1.2104{g) (2) of the Commission's

Rules provides:

If a high bidder defaults or is disqualified after the
close of an auction, the defaulting bidder will be
subject to the penalty in paragraph (g) (1) plus an
additional penalty equal to 3 percent of the subsequent
winning bid. If the subsequent winning bid exceeds the
defaulting bidder's bid amount, the 3 percent penalty
will be calculated based on the defaulting bidder's bid
amount .57

Paragraph (g) (1) of that section provides that the bidder "will

be sUbject to a penalty equal to the difference between the

amount bid and the amount of the winning bid the next time the

license is offered by the Commission. ,,58 Thus, defaulting

licensees are responsible for ensuring that the government does

not lose money in the event of a reauction.

In the case of BDPCS, for example, the Wireless Bureau

ordered that the defaulter was responsible for the $42.7 million

difference between its C block auction net bids and the net bids

in the reauction of the same licenses, plus $24.9 million in

penalties. 59 And, in the case of National Telecom PCS, Inc., the

Id.

47 C.F.R. § 1.2104{g) (2).

Id., § 1.2104 (g) (1) .

59. BDPCS« Inc., Order I 11 FCC Rcd 14399, 14402 (Wir. Tel.
Bur. 1996), recon. denied, BDPCS, Inc., Order, DA 97-1066 (Wir.
Tel. Bur. May 21, 1997).
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Wireless Bureau charged the $240,000 bid difference and $5,000 in

penalties to the defaulted bidder. 6o Any argument by current C

block licensees that the net proceeds from a reauction will be

less than the initial bids ignores the Commission's rules

regarding default payment obligations and the Wireless Bureau's

established practice of pursuing the defaulters themselves. If

these same licensees respond that they do not have the money to

satisfy the default payment Obligations, the Commission should

not favor them with further installment payment relief.

Moreover, it should not be overlooked that the Commission

might receive the same or better present value in the aggregate

if it cancels and reauctions defaulted C block licenses. The

Commission already holds 10 percent of the current winning bids

for these C block licenses as a result of downpayments. When

added to reauction bids funded by new sources of capital, these

downpayments could yield aggregate prices well in excess of the A

and B auction results. The Commission will achieve the same

result identified in many of the requests for relief without

compromising its rules and without establishing an unworkable

competitive bidding payment precedent.

Still other parties have argued that rescuing certain C

block licensees from their own business decisions now will help

them to provide service to the public more quickly. These

parties typically add that permitting them to retain their

60. National Telecom PCS. Inc.. Order, 11 FCC Rcd 14605,
14609 (Wir. Tel. Bur. 1996), aff'd, National Telecom PCS. Inc ..
Memorandum Opinion and Order, FCC 97-192 (reI. June 19, 1997).
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licenses will mean faster roll-out of service than if the

Commission reauctions the same licenses. In response to the same

argument, however, the Commission ruled just last week that:

While the Commission generally favors such rapid
deploYment, this goal must be balanced against the
integrity of the auction process. If the auction process
is compromised ( delays in service are more likely to
occur. Thus, the integrity of the auction process
depends on both rapid service deploYment and the timely
meeting of paYment obligations. 61

Similarly, in the IVDS context, the Wireless Bureau wrote:

In regard to [the] assertion that permitting an extension
of time within which to make a down paYment will provide
service more quickly than re-auctioning an IVDS license,
while this may be true in an individual case, the overall
effect of permitting late paYments will be a delay in
service to the public-at-Iarge. 62

As the Commission established in its competitive bidding Second

Report and Order:

We believe that, as a general rule, when an auction
winner defaults on its final paYment or its otherwise
disqualified after having made the required down paYment,
the best course of auction would be to re-auction the
license. Although this may cause a brief delay in the
initiation of service to the public, the passage of time
between the original auction and the disgualification may
have seen circumstances change so significantly as to
alter the value of the license and the identity of the
high bidder. One of our primary concerns is that
licenses be awarded to the parties that value them most
highly, and in this situation this can best be assured
through are-auction. 63

61. National Telecom PCS, Inc. ( Memorandum Opinion and
Order, FCC 97-192, 1 16 (reI. June 19, 1997) (footnote omitted)
(emphasis added) .

62.

63.

added) .

IVDS MO&O, 11 FCC Rcd at 5243 (footnote omitted) .

Second Report and Order, 9 FCC Rcd at 2383 (emphasis
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Indeed, the Commission should consider the extent to which the

same parties that are promising the rapid development of service

to the public have fulfilled their Commission obligations to

date. The Commission did not hesitate to reauction the defaulted

licenses of BDPCS and National Telecom PCS in 1996, prompting the

Wireless Bureau to note recently that it has "succeeded in

rapidly reauctioning defaulted C block licenses. ,,64 There is no

reason for the Commission to pursue a different course here.

Finally, some C block licensees have asked the Commission

simply to write down their auction debt - that is, their bid

amounts - but to permit them to retain the licenses won with

those bids. Under federal law, however, the Commission is

authorized only to "compromise a claim of the Government of not

more than $100,000,,65 and it may do that only after undertaking

to collect the government obligation. 66 Plainly, were the

Commission simply to write off the bid amounts of certain C block

licensees beyond $100,000, it would be acting "in excess of

statutory jurisdiction, authority, or limitations, ,,67 which a

reviewing court would be required to hold unlawful. 68

64. Mountain Solutions LTD, Inc. Request for Waiver of
Section 24.711(a) (2) of the Commission's Rules, Order, DA 97-891,
, 10 n.21 (Wir. Tel. Bur. Apr. 28, 1997).

65.

66.

67.

68.

31 U.S.C. § 3711(a) (2).

Id., § 3711(a) (1).

5 U.S.C. § 706(2) (C).

Id., § 706 (2) •
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In the end, faced with a choice between adhering to its

established auction rules and rendering its auction payment

obligations negotiable, the Commission should not hesitate to

demonstrate that is auction rules are predictable and firm. As

the United States Court of Appeals for the D.C. Circuit wrote:

it is elementary that an agency must adhere to its own
rules and regulations. Ad hoc departures from those
rules, even to achieve laudable a1ms, cannot be
sanctioned, for therein lie the seeds of destruction of
the orderliness and predictability which are the
hallmarks of lawful administrative action.~

It cannot be doubted that "orderliness and predictability" are

central to the success of the Commission's system of competitive

bidding. On that basis alone, the Commission should utilize this

opportunity to confirm that bidders - now and in the future -

must "make certain of their qualifications and financial

capabilities before the auction. ,,70 At bottom, no bidder should

be permitted to "avoid the financial obligations they willingly

undertook when they applied to participate in the auction. ,,71

69.

1986)
Reuters, Ltd. v. FCC, 781 F.2d 946, 950-51 (D.C. Cir.

(citation omitted) .

70.

71.

Second Report and Order, 9 FCC Rcd at 2382.

IVDS Order, 9 FCC Rcd at 6385.
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VI. CONCLUSION

For these reasons, the Joint Commenters urge the Commission

to lift the current suspension of broadband PCS installment

payment deadlines, to deny all pending requests for anticipatory

installment payment relief, to grant requests for grace period

relief only where a licensee makes a clear and public showing of

a commercially reasonable business plan to make its payments, and

to reauction defaulted licenses to responsible parties without

delay.

Respectfully submitted,

~
Joe D. Edge
Mark F. Dever
DRINKER BIDDLE & REATH LLP
901 Fifteenth Street, N.W.
Suite 900
Washington, DC 20005
(202) 842-8800
Attorneys for

COOK INLET REGION, INC., and
COOK INLET WESTERN WIRELESS
Pv/SS PCS, L.P.

Gene DeJordy
WESTERN WIRELESS CORPORATION
2001 NW Sammamish Road
Issaquah, WA 98027
(206) 313-7775

Thomas H. Sullivan
President
TELECORP, INC.
1110 North Glebe Road
Suite 850
Arlington, VA 22201
(703) 741-1300

June 23, 1997

Brian T. O'Connor
Director, External Affairs
AERIAL COMMUNICATIONS, INC.
8410 West Bryn Mawr
Suite 1100
Chicago, IL 60631
(773) 399-7464

Shelley Spencer
AIRGATE WIRELESS, L.L.C.
6511 Griffith Road
Laytonsville, MD 20882
(301) 540 - 6222

Carl J. Artman
President & Chief
Operating Officer
AlRADIGM COMMUNICATIONS, INC.
2301 Kelbe Drive
Little Chute, WI 54140
(414) 687-2111

- 30 -



CERTIPICATE OP SERVICE

I, Catherine S. Brewer, certify that true and correct copies
of the foregoing Comments were delivered by U.S. mail, first
class postage pre-paid, on June 23, 1997, to the following:

Sande Taxali*
Auctions and Industry
Analysis Division

Wireless Telecommunications
Bureau

FEDERAL COMMUNICATIONS
COMMISSION

2025 M Street, N.W.
Room 5322
Washington, DC 20554

Philip L. Verveer
Jennifer A. Donaldson
WILLKIE FARR & GALLAGHER
1155 21st Street, N.W.
Suite 600
Washington, DC 20036-3384

Leonard J. Kennedy
Richard S. Denning
DOW, LOHNES & ALBERTSON, PLLC
1200 New Hampshire Ave., N.W.
Washington, DC 20036

Thomas Gutierrez
David A. LaFuria
LUKAS, MCGOWAN, NACE &

GUTIERREZ, CHARTERED
1111 Nineteenth Street, N.W.
Suite 1200
Washington, DC 20036

Michael R. Wack
Vice President - Regulation

& Senior Counsel
NEXTWAVE COMMUNICATIONS, INC.
1101 Pennsylvania Ave., N.W.
Washington, DC 20004

William R. Richardson, Jr.
Lynn R. Charytan
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, DC 20037-1420

James H. Barker
Michael S. Wroblewski
LATHAM & WATKINS
1101 Pennsylvania Ave.,
Suite 1300
Washington, DC 20004

* By Hand

N.W.

Catherine S. Brewer


